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 SOFTWARE LICENSE RISK MATRIX 
 
This matrix only attempts to identify the major risks associated with software licensing agreements, and is not intended to highlight all of the risks associated with contracting in 
general.  References to page numbers under the Subject/Topic column heading are pointers to the Software Licensing Handbook and the Software Licensing Handbook, Second 
Edition (ISBN: 978-1435752511) by Jeffrey I. Gordon, where each of these topics are explained in significantly more detail.  This matrix does not address every conceivable 
section or paragraph in a software license, rather it attempts to cover those found in most licenses and those that are most contentious. 
 
Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
License Grant 
(p. 11; 2d p. 12) 

• “Vendor grants to Licensee a worldwide, 
perpetual, irrevocable, non-exclusive, 
transferable license to use, copy, modify, 
prepare derivative works of and display a 
machine executable version of the Licensed 
Software.” 

 
• “Licensee” should include any/all affiliates. 
 
 
• Licensee keeps ownership of all data created 

as a result of use of the Licensed Software. 

• “Vendor grants to Licensee a license to use 
the software as it is described in its 
Documentation.”  Vendor will likely want 
termination rights for a breach, but such 
rights should only vest in the event Licensee 
breaches Vendor IP rights. 

 
• Vendor likely wants affiliates to license 

separately (additional revenue streams). 
 
• Vendor usually does not object. 

• Licensees’ want expansive usage rights 
both in terms of geography and time.  For 
perpetual licenses, termination should only 
be at the Licensee’s discretion unless of a 
breach of Vendor’s IP rights. 

 
 
• Affiliates = additional licensees = 

additional revenue 
 
• No real difference.  Microsoft, for example, 

doesn’t own the documents you create with 
their tools. 

Delivery, Testing & 
Acceptance 
(p. 18; 2d p. 20) 

Licensee wants the ability to test software for at 
least 90 days after installation and, if not accepted, 
receive a full refund. 

Vendor does not want any acceptance period 
and wants sale to be final at the time of contract 
signing. 

Acceptance allows the Licensee to refuse to 
keep the software.  It’s risky for a Vendor to 
allow for acceptance testing, but it should not 
be as much of a problem if the Vendor is 
performing the installation. 

Fees and Payment Terms 
(p. 25; 2d p. 28) 

• Licensee wants to only pay sales and use 
taxes. 

 

• Vendor wants the Licensee to pay all taxes. 
 
 

• For deals entirely in the US, there should 
only ever be sales and use taxes.  For non-
US deals, the Licensee may also need to 
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Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
 
 
 
• Licensee wants to pay on net 30 terms after 

receipt of a correct invoice. 
 
 
 
 
 
• Licensee does not want interest charges 

accruing. 

 
 
 
• Vendor wants to “start the clock” on 

payment terms based on when they send any 
invoice. 

 
 
 
 
• Vendor wants interest charges to accrue if 

Licensee does not pay within the deadline. 

agree to Value-Added Taxes (VAT).  
Agree to reimburse taxes actually paid. 

 
• Vendors are also buyers and usually claim 

the need to be paid earlier so they can pay 
their suppliers.  Software vendors don’t 
usually have this problem and can thus 
agree to net 30 from receipt of a correct 
invoice. 

 
• As a Licensee’s only real obligation is to 

pay, a Vendor desires penalties for non-
payment.  This is usually mutually kept or 
removed when countered by the Licensee’s 
desire for penalties on missed service 
levels. 

Future Orders 
(p. 29; 2d p. 32) 

• Licensee wants to ensure same pricing for all 
future orders of the same/similar product. 

 
• Licensee wants to cap increases if same price 

is not available. 

• Vendor wants to always charge based on 
their “current price list” for any orders. 

 
• Vendor does not want to prevent inflation 

from increasing their fees. 

• Inflation and other effects on cost raise the 
Vendor’s fees for most products over time. 

 
• Middle ground can most often be found 

with a 3-10% cap on increases in fees for a 
set number of years. 

Cross-platform 
Portability, Upgrades and 
Updates 
(p. 32; 2d p. 35) 

• Licensee wants to be able to switch computing 
platforms without having to re-license the 
software, or at only a nominal fee. 

 
 
 
• Licensee wants to receive all upgrades and 

updates for the licensed software at no 
additional charge. 

• Vendor would prefer that each version of 
software be considered as a brand new 
product and as such, Vendor would thus be 
entitled to charge for portability, upgrades 
and updates. 

• In most cases, platform portability is not a 
problem if the Vendor actually offers the 
product for more than one platform (ie: 
Windows, Macintosh or Linux). 

 
 
• Updates (changes denoted by increments to 

the right of the version number decimal 
point) to products are almost always 
included in annual maintenance costs.  
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Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
Upgrades (changes to the left of the 
decimal point) are sometime contentious as 
they contain additional features.  Licensees 
feel entitled to both Updates and Upgrades 
if they pay for maintenance, as they know 
that not all of their money is paying for 
support people, but also for some amount 
of R&D which is creating the new 
versions. 

Warranties 
(p. 34; 2d p. 37) 

• Licensee wants a 180-360 day warranty on 
each product running BEFORE maintenance 
charges begin. 

 
 
 
 
• Licensee wants Vendor to warranty that the 

software will conform to all written and oral 
representations made by Vendor, including 
RFP responses and other items on which they 
relied. 

 
 
• Licensee wants no preventative code (time 

bomb, virus, key lock, etc) in the software. 
 
 
 
 
 
• Licensee wants Y2K functionality. 
 

• Vendor may only offer a 30-day warranty 
on their product and it will usually run 
concurrently with maintenance provisions. 

 
 
 
 
• Vendors usually will only warrant to written 

documentation (ie: the manuals provided 
with the product). 

 
 
 
 
• Vendor will warrant to no virus, but usually 

will have some form of lockout code. 
 
 
 
 
 
• Vendor usually does not object to Y2K 

language. 

• Maintenance is typically seen as a paid-for 
warranty (even if it isn’t).  As a result, most 
Licensee’s resist paying maintenance while 
still under warranty.  Combined with a 
longer warranty period, this would spread 
out the time to pay for maintenance. 

 
• Vendors like consistent warranties across 

all customers.  Their legal teams also don’t 
know what promises were made during the 
RFP/sales process.  Thus, they want to 
limit warranties to what’s said in official 
publications. 

 
• As the remedy is usually simple for virii 

(new installation set), this warranty isn’t 
problematic.  But a Vendor who has a key 
or lockout mechanism can’t, in good faith, 
warrant that the software is free from such 
locks. 

 
• No objection – but is usually seen as 

overkill. 
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Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
 
• Licensee wants Vendor to warrant that the 

software does not violate any laws. 
 
 
 
• Licensee wants Vendor to warrant that they 

have the right to grant the license. 
 
• Licensee would like most Vendors to agree to 

warrant to a specific performance level in the 
form of Benchmarks. 

 
• Vendor usually does not object, if Licensee 

will indemnify them against the Licensee’s 
use of the software. 

 
 
• Vendor usually does not object to stating 

that they have the right to license. 
 
• Vendors typically resist Benchmarks, and 

mention them only as marketing tools. 

 
• The software itself shouldn’t violate laws.  

Vendors are more apt to be concerned that 
the Licensee will use the software in an 
unlawful manner. 

 
• No difference. 
 
 
• Benchmarks have a way of potentially 

preventing future sales.  Vendors like to 
run their own benchmarking tests and are 
concerned that a Licensee who provides 
benchmark results will do so to a research 
vendor such as Forrester or Gartner. 

Limitation of Warranty 
(p. 38; 2d p. 41) 

Licensee wants to ensure that the enumerated 
warranties are not then limited by this section.  Be 
careful not to exclude warranties created in other 
sections of the documents including the SOW. 

Vendor wants to ensure that they are not 
responsible for any other warranties not 
expressly listed. 

Warranties don’t all have to fall under the 
heading of “Warranty.”  Thus a section 
specifically excluding all other warranties 
alleviates that concern.  This is usually 
acceptable unless it contains exclusions which 
conflict with the enumerated warranties 
themselves. 

Breach of Warranty 
(p. 39; 2d p. 42) 

Licensee wants Vendor to cure the breach or 
refund all fees paid for the software.  Specific 
remedies for the most egregious breaches should 
be defined in the agreement. 
 
 

Vendor also wants to cure the breach, but they 
do not want to refund any fees (and if they are 
willing to refund fees, they want it limited in 
some manner – depreciated valued, prior year 
only, etc).  A typical vendor cure provision is to 
respond in a commercially reasonable time. 

Without acceptance language, warranties are 
usually the only platform upon which a 
Licensee could ask for a refund.  Vendors 
obviously don’t want to provide refunds (it’s 
not a revenue recognition problem, merely a 
revenue problem), and if they are willing to 
work continuously and diligently to fix a 
problem, a refund also won’t be necessary.  
The key is to find common ground on what 
happens if the Vendor is not able to fix the 
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Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
problem and wants to give up. 

Indemnifications 
(p. 42; 2d p. 45) 

• Typically, indemnification provisions cover 
claims by third parties.  As between the parties 
to the contract, representations and warranties 
create contract rights. 

 
 
 
 
 
 
• Licensee wants Vendor to indemnify Licensee 

against all Intellectual Property-related 
disputes (worldwide or unlimited) and to 
refund all fees paid if software use is enjoined. 

 
 
 
 
 
• Licensee wants the ability to step in and 

defend any lawsuit if Vendor fails to do so. 

• Typically will agree to third party claims. 
 
 
 
 
 
 
 
 
 
• Vendors usually do not object to 

indemnification, but would like to limit 
claims to United States infringements, and 
do not like to refund all fees paid – they 
would rather depreciate the value of a 
“perpetual license” on a 5-7 year basis. 

 
 
 
• Vendors want significant time prior to 

Licensee’s assumption of the suit. 

• Intellectual Property indemnification is not 
usually contentious.  It’s reasonable for a 
Vendor to provide full indemnification for 
the product(s) they provide to Licensees.  
Exceptions for IP Indemnity are usually 
based on “combination” language where 
the Vendor reasonably does not want to 
assume liability if their product is 
combined with a non-Vendor product. 

 
• Indemnification which allows for refunds 

over an indefinite period of time is a 
Vendor liability.  Vendors argue that value 
has been received for the software on an 
average software life of 5-7 years.  
Licensees believe that perpetual licenses 
have no such limitation and thus want 
perpetual uncapped liability. 

 
• Vendors should retain control of any 

lawsuit where the Vendor is indemnifying 
the Licensee.  Delay in responding to a 
suit, however, could exacerbate any legal 
difficulties.  Thus, Vendors should be 
allowed a reasonable time to respond 
without the Licensee stepping in. 

Limitation of Liability 
(p. 45; 2d p. 49) 

• Licensee expects that there will be a 
reasonable cap on Vendors total liability 
(excluding IP indemnification, confidentiality 
breaches, and intentional misconduct). 

 

• Vendor does not want to be liable at all, but 
will take some level of responsibility – 
usually to a fixed dollar amount. 

 
 

• Contracts apportion risk.  Determining who 
is responsible for various acts and their 
associated damages is difficult.  So-called 
“direct” damages should always be covered 
without limitation.  Damages for IP 
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Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
 
 
 
 
 
 
 
• Licensee wants Vendor to be liable for 

software modifications made by Vendor or 
with Vendor’s permission. 

 
 
• Licensee wants ability to keep using software 

in the event of a lawsuit (quiet enjoyment) – 
and wants Vendor to: procure them the right to 
keep using it; or, modify the software to be 
non-infringing; or, give them a full refund. 

 
 
 
 
 
 
 
• Vendors do not want to be liable for 

modifications they do not make.  Usually 
willing to concede to modifications with 
permission. 

 
• Vendors usually do not object except for the 

“full refund” as discussed earlier under 
Breach of Warranty. 

indemnification, breach of confidentiality 
and intentional misconduct, however, are 
mostly realized in “consequential” and 
“indirect” damage determinations.  Thus 
these three areas should be exempt from a 
limitation on liability or a cap on damages. 

 
• No difference.  The key is that the Vendor 

still retains control of whether any changes 
are made. 

 
 
• Vendors are usually willing to fix or 

replace the software.  Unfortunately, there 
should also be a “what if they can’t” 
option.  The full refund is partially a carrot 
(please keep working on the problem) and 
partially a stick (but if you want to stop or 
can’t fix it, we need our money back to go 
buy something else). 

Confidentiality 
(p. 48; 2d p. 52) 

• Licensee wants to protect their confidential 
information (whether or not marked). 

 
• Licensee is willing to protect Vendor’s 

confidential information. 
 
 
 
 
 
 
 

• Vendor wants to protect their confidential 
information (whether or not marked). 

 
• Vendor is willing to protect Licensee’s 

confidential information only if marked. 
 
 
 
 
 
 
 

• No difference. 
 
 
• The Vendor’s confidential information is 

usually just the software, so doesn’t need to 
be marked.  Licensee’s information can be 
varied and from a lot of customers.  So it’s 
harder for Vendors to identify such data.  
Making the obligation to mark CI mutual 
usually fixes the problem (both mark or 
neither mark). 

 



Copyright 2008, Jeffrey I. Gordon www.licensinghandbook.com 7 of 19 

Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
• Licensee is not willing to replicate all 

copyright, trademark notices, etc. (but will 
“not affirmatively remove” such notices). 

 
 
 
 
• Licensee wants ability to use Vendor’s CI if 

information does not qualify as CI. 
 
• Licensee wants ability to obtain an injunction 

along with damages if our CI is released. 
 
• Licensee usually wants non-disclosure of CI to 

last for 5-7 years after contract expiration. 
 
• Licensee might have specialized concerns 

(regulatory, etc). 

• Vendor wants Licensee to replicate all 
notices of copyright, trademark, etc on all 
copies made (including backups). 

 
 
 
 
• Vendor wants ability to use Licensee’s CI if 

information does not qualify as CI. 
 
• Vendor wants ability to obtain an injunction 

along with damages if their CI is released. 
 
• Vendor usually does not object to this time 

and sometimes even wants a longer period. 
 
• Vendor is not always used to such 

regulations and is usually agreeable if 
problem is explained. 

• Licensees have lots of Vendor products; 
Vendors can have intricate labeling on their 
products.  Most Vendors can agree to “not 
affirmatively remove” language, especially 
as products are now mostly electronically 
delivered. 

 
• No difference. 
 
 
• No difference. 
 
 
• No difference. 
 
 
• The explanation of the regulations is vital 

for understanding need for special 
language.  If you can’t explain the need, do 
not expect agreement. 

Termination 
(p. 52; 2d p. 56) 

• Licensee wants ability to terminate for 
convenience. 

 
 
 
 
 
 
 
• Licensee wants refund of all fees paid if 

Terminated as a result of Breach by Vendor. 
 

• Vendor does not want Licensee to have the 
ability to terminate without cause. 

 
 
 
 
 
 
 
• Vendor is usually unwilling to refund all 

fees for Breach (see Breach of Warranty 
above). 

• Termination of perpetual license 
agreements should always be at the 
Licensee’s discretion.  Termination of 
maintenance affects the Vendor’s revenue 
stream and is thus reasonable to only 
happen at time of renewal or without the 
expectation of a refund if terminated mid-
term. 

 
• A breach that ends in termination should 

qualify for some level of refund, but 
usually only of current-term maintenance, 
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Subject/Topic/Reference Licensee Preferred Position Vendor Preferred Position Explanation of Differences 
 
 
 
• Licensee wants ability to terminate if Vendor 

files for Bankruptcy and does not have 
resolution within 30-60 days.  Usually willing 
to accommodate if mutual. 

 
 
 
• Vendor wants ability to terminate if 

Licensee files for Bankruptcy and does not 
have resolution within 30-60 days.  Usually 
willing to accommodate if mutual. 

unless the breach is warranty or indemnity 
related.  All breaches are not created equal. 

 
• Bankruptcy should not affect a Licensee’s 

ability to continue to use a software 
product so long as the fees for such use 
have been paid.  However, maintenance 
may be terminated in the event of non-
payment. 

General Terms See the General Terms below.   
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Software Services 
These are related terms in many Software agreements that cover Services performed by the Vendor in support of the Software.  All of the terms covered above should usually 
govern Services performed. 
 
Subject/Topic/Reference Licensee Position Vendor Position Explanation of Differences 
Description of Services 
(p. 79; 2d p. 89) 

Licensee wants a detailed description of the 
Services to be performed (what is being done, by 
whom, for how long and at what cost?). 

Vendor usually does not object to this language, 
but would prefer that the description of work be 
less detailed. 

The more descriptive, the more exacting the 
Licensee can be in terms of how the work is 
performed. 

Schedule of Services 
(p. 80; 2d p. 90) 

• Licensee wants a chart detailing what services 
will be offered on what timeline. 

 
• Licensee wants a process listed in the event of 

delay. 
 
• Licensee wants the ability to remove a Vendor 

employee who is not performing adequately. 
 
 
 
 
• Licensee may want damages as a result of 

delay. 

• Vendor usually does not object to this. 
 
 
• Vendor usually does not object to this. 
 
 
• Vendor usually does not object but they 

usually want to know why. 
 
 
 
 
• Vendor wants to make sure damages from 

delay are not as a result of Licensee’s delay. 

• No difference. 
 
 
• No difference. 
 
 
• In some organizations, Vendor employees 

have to pass background checks and drug 
screens.  If this is a requirement, explain 
the reason and insert background check and 
drug screen language into the agreement. 

 
• Delay caused by one party should not 

benefit that party, thus the Vendor’s 
position is reasonable. 

Force Majeure 
(p. 83; 2d p. 93) 

• Licensee is willing to allow FM events that are 
truly beyond the control of Vendor and have 
an actual impact on Vendor. 

 
 
• Licensee wants delay to only be as long as the 

FM event. 
 
 
• Licensee wants delay to include time to pay. 

• Vendor sometimes tries to slip 
“controllable” delay items in the list or 
items that have no direct effect on 
performance. 

 
• Vendor usually does not object to this or 

only wants a few extra days to recover from 
delay. 

 
• Vendor wants to “carve out” payment and 

• While it can be difficult to determine cause, 
reasons such as “labor disputes,” 
“telecommunications problems,” etc, are 
preventable with planning. 

 
• No substantial difference.  Delay should 

simply not extend for an unreasonable time. 
 
 
• In most cases, payment probably has 
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Subject/Topic/Reference Licensee Position Vendor Position Explanation of Differences 
not allow FM events to impact payment. already been made, but FM delays should 

apply equally to both parties. 
Invoices 
(p. 84; 2d p. 94) 

• Licensee wants ability to charge-back for 
Licensee items that Vendor keeps. 

 
• Licensee wants Vendor to be an independent 

contractor, not an employee. 
 
• Licensee wants ability to hold back part of 

each invoice to ensure prompt completion of 
job. 

 
 
 
• Licensee wants ability to charge for collection 

in the event Services are not performed and 
Vendor refuses a refund. 

• Vendor usually does not object. 
 
 
• Vendor usually does not object. 
 
 
• Vendor wants full payment of each invoice 

without setoff or retention. 
 
 
 
 
• Vendors are usually willing to accept 

especially if they’ve included similar 
language in the license. 

• No difference. 
 
 
• No difference. 
 
 
• Vendors also have vendors to pay and thus 

want the full amount of each invoice to 
meet their own revenue needs.  Redefined 
payment milestones may alleviate the 
stalemate. 

 
• No difference unless Licensee has 

successfully negotiated the removal of late 
payment fees. 

Ownership 
 

Licensee expects to own all work completed by 
Vendor for Licensee, and to receive a full license 
for all “vendor tools” or other components which 
the Vendor brings to the table at the beginning of 
the engagement. 

Vendor would prefer to own all work 
(especially programs) and to grant Licensee a 
license to all work. 

As a business term, this is completely 
negotiable item and should be decided through 
discussion between the parties. 

Title to Incomplete Work 
(p. 87; 2d p. 97) 

• Licensee wants title and full ownership of all 
work performed prior to completion. 

 
• Licensee wants to obtain royalty or other 

payments if Vendor wants to include work or 
knowledge obtained as a result of the Licensee 
engagement in future non-Licensee projects. 

• Vendor usually does not object so long as 
Licensee has paid for all work to date. 

 
• Vendor is resistant to pay royalties for 

works created and objects to payment for 
residual knowledge. 

• If the Licensee owns the work product, no 
difference. 

 
• As a business term, this is completely 

negotiable and should be decided through 
discussion between the parties.  An 
alternative is an exclusive license for a 
certain period of time or a discounted fee 
for the license to the work that is resold by 
the Vendor to other licensees. 
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Changes 
(p. 88; 2d p. 98) 

• Licensee wants ability to change work at any 
time and for any reason as long as it is in 
writing. 

 
• Licensee wants changes as a result of 

Vendor’s mistake to be at Vendor’s expense. 

• Vendor usually does not object with 
understanding that changes are at Licensee’s 
expense. 

 
• Vendor will moderately object, but is 

usually willing to accept. 

• It is reasonable for a Vendor to receive 
payment for additional work not already 
included in the agreed-upon scope. 

 
• Neither party wants responsibility for 

additional charges as a result of any 
changes, however it’s reasonable for the 
party responsible for the change to pay for 
the change. 

Responsibility for Service 
(p. 92; 2d p. 102) 

Licensee wants Vendor to be entirely responsible 
for all acts of all Vendor employees while doing 
work for Licensee. 

Vendor wants Licensee to be partially 
responsible for accidents caused by Licensee’s 
failure to do preventative work. 

Each party should be responsible for the acts of 
their employees.  Contributory issues should be 
discussed with your attorney.  

Insurance 
(p. 98; 2d p. 108) 

Licensee expects Vendor to have insurance. Vendor usually only has limited insurance. Each party will need to determine their own 
comfort levels with respects to insurance types 
and amounts.  Be aware, however, that 
insurance generally does not cover intentional 
acts (including violations of Intellectual 
Property rights). 

Non-Solicitation 
(p. 63; 2d p. 68) 

• Licensee wants to be able to directly hire 
people who are an asset to Licensee. 

 
 
 
• Licensee willing to not solicit – but not usually 

willing to refrain from hiring if the person 
applies to a Licensee opportunity. 

• Vendor does not want to put quality people 
in front of Licensee without protection from 
losing these people to Licensee. 

 
 
• Vendor usually willing to accept – and 

when not willing, usually wants a finder’s 
fee. 

• Services agreements should not be 
opportunities to poach another party’s 
employees.  It is thus reasonable to agree to 
language which limits poaching. 

 
• While it is relatively easy to prevent 

solicitation, it is virtually impossible to stop 
an individual from applying for positions 
posted to the general public. 
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Maintenance and Support 
As with Services, most software agreements have some form of Maintenance and Support Exhibit which is used to detail the specific obligations of the Licensee and Vendor as 
they relate to ongoing maintenance issues. 
 

Subject/Topic/Reference Licensee Position Vendor Position Explanation of Differences 
Provision of Support 
(p. 101; 2d p. 114) 

Licensee wants 24/7/365 support on all 
products (only really needed for mission 
critical applications). 

Vendor can only reasonably support software 
during certain hours.  Vendors will usually 
charge more for increased availability. 

Vendors determine the type of products they 
sell and offer applicable maintenance 
packages.  If a Vendor doesn’t offer the 
maintenance needed by the Licensee, third 
party providers sometimes can be used to fill 
the gap. 

Problem Severity Levels 
(p. 102; 2d p. 115) 

• Licensee wants clear problem level 
definitions. 

 
• Licensee does not want to allow Vendor to 

require problem replication to receive 
support. 

• Vendor usually does not object to clear 
levels. 

 
• Vendor usually wants ability to limit the 

amount of support for problems they are 
not able to replicate on their lab 
machines. 

• No difference. 
 
 
• Certain problems can’t be solved without 

replication in a controlled environment.  
However, failure to replicate should not 
eliminate the Vendor’s responsibility to 
fix. 

Problem Response 
(p. 104; 2d p. 117) 

Licensee wants appropriate response time from 
Vendor. 

Vendor usually does not object, but usually 
has a different idea of “appropriate.” 

While this is a business negotiable term, it is 
important to remember that Vendors will not 
usually make individual exceptions for a 
single customer. 

Problem Resolution 
(p. 105; 2d p. 118) 

• Licensee wants problems resolved in a 
timely manner. 

 
 
 
• Licensee wants resolution to actually fix the 

problem, not just avoid the problem. 

• Vendor usually does not object, but 
usually has different idea of “timely.” 

 
 
 
• Vendor would like a “workaround” to 

count as a resolution. 

• While this is a business negotiable term, 
it is important to remember that Vendors 
will not usually make individual 
exceptions for a single customer. 

 
• Workarounds are typically acceptable for 

some severity problems, as 
implementation of permanent solutions 
can create additional problems or cause 
unnecessary resource allocation. 
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Subject/Topic/Reference Licensee Position Vendor Position Explanation of Differences 
Quality of Maintenance 
(p. 109; 2d p. 122) 

Licensee wants ability to go through and testing 
and acceptance period with all software 
(release, fix, etc) provided by Vendor. 

Vendor does not want a testing or acceptance 
period and wants Licensee to install all 
software sent to Licensee without question. 

While the Licensee typically argues for 
testing fixes, a failed fix will simply revert to 
a maintenance issue that the Vendor still 
needs to address. 

Service Levels 
(p. 110; 2d p. 123) 

Licensee wants Vendor to have some financial 
incentive to meet the Problem Response and 
Resolution times. 

Vendor does not want service level 
guarantees.  Vendor is usually willing to 
accept them if they are reasonable and clearly 
understood. 

Regardless of being called “incentives,” such 
payments would be penalties – which are 
virtually never going to be accepted by a 
Vendor.  The exception is when the incentive 
is clearly tied to the performance of a 
product under the control of the Vendor 
(such as products provided in an ASP or 
SaaS model). 

Updates, Upgrades and 
Replacement Products 
(p. 112; 2d p. 126) 

• Licensee wants Vendor to provide all 
Updates, Upgrades or other Replacement 
Products at no charge while under 
Maintenance. 

 
 
 
 
 
• Licensee wants ability to delay installation 

of new products without impacting the 
provision of maintenance. 

 
 
 
 
• Licensee wants ability to install all new 

products without Vendor assistance. 

• Vendor wants ability to charge Licensee 
for additional functionality included in 
new releases. 

 
 
 
 
 
 
• Vendor wants all Licensees on same 

product version for ease of support. 
 
 
 
 
 
• Vendor sometimes wishes to charge to 

install products and makes installation 
mandatory. 

• As explained in the Cross-platform 
Portability, Upgrades and Updates 
section, new features cost a Vendor in 
time and resources and thus Vendors 
seek to recover such costs through 
additional license fees.  Licensees 
believe that maintenance payments 
include some amount of R&D “credit.” 

 
• It is reasonable for a Vendor to only 

support a certain quantity of product 
versions.  The optimal solution is to 
agree on the number of versions 
supported or the length of time each 
version is eligible for support. 

 
• Licensees should not have to use the 

Vendor for installation.  If a product is so 
complex as to require Vendor assistance, 
such assistance should reasonably be 
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provided at no additional cost. 

Limitations 
(p. 116; 2d p. 130) 

• Licensee wants ability to buy the same level 
of maintenance for all licensed products. 

 
 
 
 
 
• Licensee wants Vendor to track all 

obligations (like a bug database). 
 
 
 
• Licensee wants Vendor to report all bugs to 

the Licensee, regardless of who reports. 
 
 
 
 
 
 
• Licensee wants status updates for all bugs. 

• Vendor does not always offer same level 
of maintenance/support for all products. 

 
 
 
 
 
• Vendor wants tracking obligations to be a 

joint responsibility. 
 
 
 
• Vendors do not want to notify Licensees 

of all bugs. 
 
 
 
 
 
 
• Vendors usually have a website for this 

function. 

• As with new products, Vendors should 
reasonably be able to control their 
maintenance offering.  Licensees like 
predictability, however, and prefer 
knowing that the same maintenance level 
is at least available. 

 
• Tracking bugs is primarily the Vendor’s 

responsibility, but the Licensee should 
also have a thorough understanding of 
their reported issues and the plans to fix. 

 
• Vendors prefer to keep problems isolated 

such that they can judge the actual 
impact of a particular bug.  Licensees 
have a reasonable expectation to know 
what bugs have already been discovered 
so as to prevent future problems on their 
own systems. 

 
• No difference. 

Term and Termination 
(p. 122; 2d p. 138) 

• Licensee wants maintenance to start at end 
of Warranty period. 

 
 
 
• Licensee wants ability to cancel 

maintenance at the end of every year. 
 
 

• Vendors want maintenance to run 
concurrently with the Warranty period. 

 
 
 
• Vendors want the agreement to 

automatically renew each year. 
 
 

• As discussed in the Warranty section, 
Licensees want a delay in the start of 
maintenance to delay the start of 
maintenance payments. 

 
• Most Licensees also want auto-renewing 

maintenance, however, they also want 
the ability to terminate maintenance at 
the end of the current maintenance term. 
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• Licensees do not want the Vendor to ever 

end the availability of maintenance. 

 
• Vendors want to be able to change their 

service offerings at any time. 

 
• Licensees want predictability and 

security while Vendors need to retain 
control over their business.  Acceptable 
compromises usually involve some 
amount of guaranteed maintenance 
availability.  A Vendor should not, 
however, terminate maintenance 
selectively. 

Fees 
(p. 125; 2d p. 141) 

• Licensee wants M&S fees to be between 8 
and 12 percent. 

 
 
• Licensee wants M&S fees to be based on 

the price paid. 
 
 
 
• Licensee wants a cap on increases in M&S 

fees. 

• Vendor wants M&S fees to be between 
20 and 25 percent. 

 
 
• Vendor wants M&S fees to be based on 

list price. 
 
 
 
• Vendor wants ability to change fees at 

any amount. 

• As a business term, this is a completely 
negotiable item and should be decided 
through discussion between the parties. 

 
• With a significant software discount, the 

resulting change in maintenance fees is 
likewise significant.  This is also a 
business term and completely negotiable. 

 
• Vendors want to adjust fees based on 

inflation costs. Licensees want 
predictability and the ability to budget 
properly. 

Reinstatement of Discontinued 
Maintenance 
(p. 126; 2d p. 144) 

• Licensee wants ability to come back to 
M&S if it has lapsed. 

 
• Licensee wants ability to reinstate by 

paying those “fees that would have been 
paid” had M&S not lapsed. 

• Vendor usually does not object to 
reinstatement. 

 
• Vendor wants Licensee to reinstate at the 

current M&S fees or fees based off the 
current list price. 

• No difference. 
 
 
• The time difference between lapse and 

reinstatement can be significant.  
Vendors usually raise prices between 
years, thus the current list price is almost 
always higher than the price the original 
maintenance fee was based upon.  
Vendors are also concerned that 
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Licensees will lapse when Updates or 
Upgrades are not timely and then want to 
reinstate when a major change is being 
released. 

Source Code Escrow 
(p. 129; 2d p. 146) 

• Licensee might want a Source Code Escrow 
agreement with their own escrow agent. 

 
 
 
 
 
• Licensee will want access to Source Code 

without going to court for specified triggers 
– these are usually defined in the Escrow 
Agreement and are left to the Escrow Agent 
to determine validity. 

• Vendor usually does not object but they 
might want to use their escrow company. 

 
 
 
 
 
• Vendor will want Licensee to enforce 

Escrow Agreement.  Vendor will attempt 
to limit triggers to very definable events 
in addition to Vendor inaction. 

• Almost all escrow agencies are identical 
except for cost.  Adding an escrow 
company concerns a Vendor because it is 
one more place at which their source 
code is stored and would need to be 
updated. 

 
• Vendors prefer limited triggers that are 

extremely controllable by the Vendor’s 
behavior. 
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General Terms 
In virtually all agreements, there are portions of the contract called “General Terms.”  Typically, these are boilerplate provisions and both parties agree without too much difficulty 
or dissent. 
 
Subject/Topic/Reference Licensee Position Vendor Position Explanation of Differences 
Compliance with Laws 
(p. 57; 2d p. 61) 

Licensee typically wants both parties to comply 
with all applicable laws and regulations. 

Vendor typically wants both parties to comply 
with all applicable laws and regulations. 

No difference.  However, neither party should 
allocate responsibility to the other to certify the 
other’s compliance with such laws or 
regulations. 

Governing Law 
(p. 57; 2d p. 61) 

Licensee wants their preferred state for governing 
law. 

Vendor wants their preferred state for 
governing law. 

No difference.  Choice of law is a business 
term and is completely negotiable. 

Jurisdiction/Venue 
(p. 58; 2d p. 63) 

In most cases, Licensees do not want any agreed-
upon venue other than their own geographic 
location. 

In most cases, Vendors do not want any agreed-
upon venue other than their own geographic 
location. 

No difference.  Inclusion of jurisdiction or 
venue statements are at the mutual discretion of 
the parties.  Most generally agree to remove the 
language entirely. 

Notice 
(p. 61; 2d p. 66) 

Licensee wants Vendor to provide information to 
an identified person at a specific address. 

Vendor wants Licensee to provide information 
to an identified person at a specific address. 

No difference. 

Publicity 
(p. 62; 2d p. 67) 

• Licensees do not usually wish to be added to 
Vendor lists or used as references or 
advertised through the use of press releases. 

 
 
 
 
• Licensees who agree to serve as reference 

clients do not want a high volume of calls or 
visits. 

• Vendors want to use certain “name” 
Licensees in press releases, on customer 
lists and display logos on websites. 

 
 
 
 
• Successful implementations serve as 

excellent references.  Vendors prefer to 
showcase these successes in a liberal 
manner. 

• Vendors use name Licensees as 
advertisements to other potential customers 
– especially where franchises or certain key 
industries are involved.  Licensees should 
expect some “value” out of this advertising 
use, such as a discount. 

 
• Licensees are businesses and should be 

respected as such.  If a Licensee agrees to 
serve as a reference site, Vendors should 
agree to limits on timing and quantities. 

Assignment 
(p. 64; 2d p. 69) 

• Licensees want the unlimited ability to transfer 
the license to any products to a successor-in-
interest (ie: a buyer, a merged entity, etc). 

 
 

• Vendors want control over who is a “client” 
and the ability to prevent a competitor from 
purchasing an existing Vendor customer as 
a way to obtain a license to the Vendor’s 
product. 

• Both parties typically agree to assignment 
in the event of a merger, acquisition or 
purchase so long as the merging, buying or 
bought entity is not a competitor of the 
other party’s. 
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• Licensees do not want the Vendor to assign 

responsibilities for performing services to 
third parties or subcontractors. 

 
• Vendors typically make extensive use of 

third parties and subcontractors, especially 
in services work. 

 
• Licensees want to make sure that services 

are performed by competent people and 
that any damages caused will remain the 
responsibility of the Vendor. 

Audits 
(p. 65; 2d p. 70) 

• Licensees do not want the Vendor to have 
unfettered access to perform audits on 
software license usage. 

 
 
• Licensees want to limit audits to one time per 

year or less. 
 
 
• Licensees want 10-30 days prior written notice 

of Vendor’s intent to audit. 
 
 
 
 
• Licensees do want the ability to perform audits 

upon the Vendor’s books to verify hours 
worked and appropriate billing practices. 

• Vendors want to know that the Licensee is 
using the software within the bounds of the 
license agreement. 

 
 
• Vendors desire ability to audit at any time. 
 
 
 
• Vendors want the ability to surprise the 

Licensee with an audit. 
 
 
 
 
• Vendors do not want to allow unlimited 

audits on all of their billing records. 

• Even diligent Licensees typically are not 
100% compliant with all of their license 
quantity restrictions.   Licensees should 
allow audits, with restrictions. 

 
• Audits performed more than one time per 

year can be costly and intrusive upon 
normal business operations. 

 
• While it is possible that a Licensee would 

use advanced notice as a way to “cure” a 
licensing problem, reputable Licensees 
want notice as a way to prepare and plan, 
not remediate. 

 
• Just as Licensees do not want unlimited 

audits on their records, nor do Vendors.   

Third Party Beneficiary 
Disclaimer 
(p. 67; 2d p. 72) 

Licensees do not want the contract used for the 
benefit of anyone not signing the contract and 
bound to its terms. 

Vendors do not want the contract used for the 
benefit of anyone not signing the contract and 
bound to its terms. 

No difference. In the event that the Vendor is a 
reseller, it’s conceivable that the Vendor would 
need Third Party Beneficiary language to serve 
the actual software vendor.  It is potentially 
better resolved via the use of a reseller 
agreement with the reseller and a separate 
software license agreement directly with the 
software vendor. 

Waiver Licensees typically do not want the waiving of a Vendors typically do not want the waiving of a No difference. 
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(p. 68; 2d p. 74) single missed Vendor obligation to haunt them in 

the future. 
single missed Licensee obligation to haunt them 
in the future. 

Severability 
(p. 69; 2d p. 74) 

Licensees want the contract to survive a court’s 
determination that a single contractual provision is 
invalid. 

Vendors want the contract to survive a court’s 
determination that a single contractual provision 
is invalid. 

No difference. 

Entire Agreement / 
Merger 
(p. 70; 2d p. 76) 

• In most cases, Licensees want the signed 
agreement to be the complete agreement 
between the parties on the given subject 
matter. 

 
• For documents not actually included in the 

agreement itself, the Licensee wants them 
explicitly referenced (ie: manuals, RFP 
responses, etc). 

• In most cases, Vendors want the signed 
agreement to be the complete agreement 
between the parties on the given subject 
matter. 

 
• Vendors typically do not want anything 

other than the documentation that comes 
with the software to be included as an 
obligation by which they have to abide. 

• No difference. 
 
 
 
 
• Vendors are concerned that an errant 

comment in a sales presentation could be 
used as a way to extract additional 
obligations. 

Amendment 
(p. 71; 2d p. 76) 

• Licensees typically want the agreement to only 
be amended in writing as signed by both 
parties. 

 
• Some Licensees want the Vendor to also 

respond immediately to oral requests in certain 
situations. 

• Vendors typically want the agreement to 
only be amended in writing as signed by 
both parties. 

 
• Some Vendors want the ability to act (and 

bill) based on oral directions. 

• No difference. 
 
 
 
• Fully executed amendments are best for 

both parties, even when it is slightly 
inconvenient to complete the 
documentation prior to the start of work. 

Headings 
(p. 72; 2d p. 77) 

Licensees usually do not want section headings to 
impact the interpretation of the agreement. 

Vendors usually do not want section headings 
to impact the interpretation of the agreement. 

No difference. 

Language & 
Measurements 
(p. 73; 2d p. 79) 

Licensees want clear expectations regarding the 
language and/or measurement system used when 
communicating with their Vendors. 

Vendors want clear expectations regarding the 
language and/or measurement system used 
when communicating with their Licensees. 

No difference. 

Independent Contractor 
(p. 74; 2d p. 80) 

With rare exception, Licensees want their Vendors 
to be considered Independent Contractors and not 
employees. 

With rare exception, Vendors want to be 
considered Independent Contractors and not 
Licensee’s employees. 

No difference. 

 


